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JAMES REI NA, ANGELO REI NA
NANCY C. REI NA, HELEN REI NA,
and STEVE QUI CK

Petitioners,
VS. Case No. 97-1110
SOUTHEAST O L DEVELOPMENT CORP
and DEPARTMENT OF ENVI RONIVENTAL
PROTECTI O\, HI LLSBOROUGH COUNTY,
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RECOMVENDED CORDER

On May 20, 1997, a formal adm nistrative hearing was held in
this case in Tanpa, Florida, before R chard Hi xson
Adm ni strative Law Judge, Division of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

The issues for determnation in this case are 1) whether
Respondent Departnent of Environnmental Protection, Hillsborough
County, as the permtting authority, should issue a final Title V
Air Operation Permt to Respondent Southeast O Devel opnent
Corporation, for its fiberglass |ay-up and abrasive blasting
facility in Thonotosassa, Florida; and 2) whether the conditions
contained in the Draft Title V Air Operation Permt proposed for
i ssuance to Southeast QI are sufficient to ensure conpliance
with applicable provisions of Chapter 403, Florida Statutes, and
Chapter 62, Florida Adm nistrative Code.

PRELI M NARY STATEMENT

On Septenber 6, 1995, Respondent, Southeast G| &
Devel opnment Cor poration (Southeast) pursuant to Chapter 403,
Florida Statutes, and Section 62-213, Florida Adm nistrative
Code, filed an application with Respondent, Departnent of
Environnmental Protection, Hillsborough County (EPC), for an Air
Qperation Permt for Southeast’s operation of a fiberglass |ay-up
and blasting facility under Title V of the Clean Air Act.

On Decenber 12, 1996, EPC provided Notice of Intent to Issue



Title V Air Qperation Permt for the facility, along wwth a draft
permt and conditions. Petitioners James Reina, Angelo M Reina,
Nancy C. Reina, Helen Reina, Steve Quick, and Betty Quick, filed
atinely request for formal adm nistrative hearing contesting the
proposed issuance of the Title V Air Operation Permt. The
petition for formal hearing specifically contested the issuance
of the permt based on failure of the facility to neet applicable
odor restrictions.

On March 10, 1997, the matter was referred to the Division
of Adm nistrative Hearings, and formal hearing was thereafter
schedul ed for May 20, 1997. Pursuant to the Prehearing Order, on
May 14, 1997, the parties filed a Prehearing Stipulation. As set
forth in the Prehearing Stipulation, the disputed i ssues of fact
inthis matter are limted to the em ssion of odors from
Petitioner’'s facility.

At hearing, Petitioners presented the testinony of seven
w tnesses: Jack O Neil; Martha Terrell; Janes Reina; Steven
Qui ck; Nancy Reina; Angelo Reina; and Helen Reina. Petitioner,
Betty Quick, withdrew fromthis matter and did not appear at
final hearing. Petitioners also presented one exhibit which was
recei ved in evidence.

Respondent Sout heast presented the testinony of five
W t nesses: David Pal azzo; David Dye; Patrick Shell; Rick Del gado;
and Richard Kirby. Southeast al so presented seven exhibits which

were received in evidence. Respondent EPC did not present



additional wi tnesses or exhibits.

The parties al so presented one joint exhibit which was
recei ved in evidence.

A transcript of the final hearing was filed on June 30,
1997. Petitioners filed a Proposed Recommended Order on July 16,
1997, and Respondents filed a Proposed Recommended Order on
July 15, 1997.

FI NDI NGS OF FACT

1. Petitioners, JAMES REI NA, ANGELO M REI NA, NANCY C.
REI NA, HELEN REI NA, and STEVE QUI CK, are residents of
Thonot osassa, in Hillsborough County, Florida, and reside within
one-third mle of a fiberglass lay-up and abrasive blasting
facility owned and operated by Respondent SOUTHEAST O L &
DEVELOPMENT CORPORATI ON.  Petitioners’ residences are |ocated to
t he sout hwest of the fiberglass facility.

2. Respondent, SOUTHEAST O L & DEVELOPMENT CORPCRATI ON
(SQUTHEAST), owns and operates a fiberglass |ay-up and abrasive
basting facility located at 11801 El yssa Road, Thonotosassa, in
Hi | | sborough County, Florida.

3. Respondent, DEPARTMENT OF ENVI RONMENTAL PROTECTI ON,

H LLSBOROUGH COUNTY (EPC), is the local regul atory agency
authorized to act as the permtting authority for Title V Ar
Qperations permts. EPCis processing and acting on the
subject’s air permt on behalf of the Florida Departnent of

Envi ronmental Protection, pursuant to operating agreenents



between the state and | ocal agenci es.

4. The SOUTHEAST facility operation which is the subject of
t hese proceedi ngs consists of taking a steel tank shell and
abrasive blasting around the filer ports openings. The tank is
then covered with a | ayer of nesh, nylar, and styrene based
fiberglass resin. The tank is rotated to aid in an even
application. Prior to shipnment, wood crates are cut to protect
the tank in transit.

5. The SOQUTHEAST facility has been in continuous operation,
manuf acturing tanks at this |location since 1985. During the
manuf acturing process, there is no open air venting while
chem cals are m xed. Manufacturing is conducted in an encl osed
and covered facility. Chem cal containers are tightly capped
when not in use.

6. The SOUTHEAST facility currently nmanufactures
approxi mately 150 tanks on an annual basis. The tanks are
primarily used for gasoline storage.

7. Styrene is the chem cal that produces a fiberglass odor
during the tank manufacturing process. Under the terns and
conditions of its current and proposed permts, SOUTHEAST is
[imted in the anbunt of styrene allowed to be used in the
manuf act uri ng process.

8. Approximately three years ago, SOUTHEAST changed its
formula for the manufacturing process. The current formula

i ncludes a secret ingredient designated “Ingredient A" which



contains significantly |l ess styrene than SOUTHEAST' S pri or
formula. The use of “Ingredient A" has resulted in | ess styrene
em ssion during the manufacturing process.

9. The fiberglass odor emtted during the manufacturing
process is sporadic and dependent on the wi nd and weat her
conditions. Petitioners do not detect the odor on a conti nual
basis, and for several nonths at a tinme, there is no noticeable
odor . The obj ectionabl e nature of the odor is dependent on the
various sensitivities of the Petitioners. On at |east two
occasions within the | ast year, sone of the Petitioners have
conpl ained to EPC of the odor; however, EPC s investigators who
responded to the conplaints in a tinmely nmanner were unable to
detect significant |evels of fiberglass odor at Petitioners’
resi dences. The investigators did not consider the odors
det ected as objectionabl e.

10. The fiberglass odor emtted during the manufacturing
process is not offensive to all of the neighboring businesses and
resi dences. The owner of the business closest in proximty to
SOQUTHEAST has not made a conpl aint regardi ng an objectionabl e
odor em ssion and does not consider the odor objectionable.

11. There is no evidence that the odor emtted during the
manuf acturing process presents a health problemto the residents
of the area.

12. The permt proposed by EPC contains conditions

controlling the em ssion of objectionable odors and places limts



on the anount of styrene which nay be utilized by SOUTHEAST
during the manufacturing process.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and over the subject matter of
this proceeding. Section 120.57(1), Florida Statutes.

14. The EPC is a |local regulatory agency authorized to act
as the permtting authority for Title V Air Operations Permts,
such as that permt which is the subject of these proceedings.
The EPC is processing and is acting on the subject air permt on
behal f of the Florida Departnent of Environnmental Protection,
pursuant to general and specific operating agreenents between the
agencies. The permtting authority has permtting jurisdiction
under the provisions of Chapter 403, Florida Statutes, and
Chapters 62-4, 62-210, and 62-213, Florida Adm nistrative Code.

15. As the applicant for a Title V Permt, SOUTHEAST
carries the “ultimte burden of persuasion” of its entitlenent
t hrough all proceedi ngs, of whatever nature, until such tinme as

final agency action has been taken. Florida Dept. of Transp. vs.

J.WC. Co., 396 So. 2d 778, 787 (Fla. 1st DCA 1981). Thus, the
burden of proof is on the party asserting the affirmative of the
i ssue to provide “reasonabl e assurances’ that pollution standards
w [l not be violated” before an admnistrative tribunal. [|d.

Any additional information necessary to provide reasonabl e

assurances nmay be provided at the hearing. Hamlton County Bd.




O County Conm ssioners vs. Florida Dept. of Environ. Protection,

587 So. 2d 1378 (Fla. 1st DCA 1991).

16. It is the burden of those who oppose the application,
however, to “identify the areas of controversy and allege a
factual basis for the contention that facts relied upon fal
short of carrying the “reasonabl e assurances” burden cast upon
the applicant.” J. W C., 396 So. 2d 789.

17. A “reasonabl e assurance” is one which envisions “a
substantial likelihood that the project will be successfully

i npl emented.” Metropolitan Dade County vs. Coscan Florida, |Inc.

609 So. 2d 644 (Fla. 3rd DCA 1992). A reasonabl e assurance need
not be a guarant ee.

18. Once the applicant has prelimnarily established
reasonabl e assurances through credi ble and credited evidence of
entitlement to the permt, only the establishnent of “contrary
evi dence of equivalent quality” to that presented by the permt
applicant, offered by the opponent of the permt, will support
denial of the permt. J. W C., 396 So. 2d 789.

19. The DEP may deci de any dispute arising between the
parties on the basis of the facts found and record nade regardi ng
whet her reasonabl e assurances have been provi ded and whet her the
Title V Permt to SOUTHEAST shoul d issue.

20. A Title V Air Operation Permt is required to commence
or continue the proposed operations at the SOUTHEAST facility.

SOQUTHEAST provided the permtting authority with reasonable



assurances that, under the ternms of the Draft Permt, the
operation of the SOUTHEAST facility will not adversely inpact air
quality, and the SOUTHEAST facility will conply with al
appropriate provisions of Chapter 62, Florida Adm nistrative
Code, including those provisions prohibiting objectionable odors,
whi ch was the only issue raised by Petitioners.

21. The facility is subject to and nust conply with Section
62-296. 320(2), Florida Adm nistrative Code, which prohibits “the
di scharge of air pollutants which cause or contribute to an
obj ecti onabl e odor.”

22. Section 62-210(200), Florida Adm nistrative Code,
defi nes objectionable odor as “[a]ny odor present in the outdoor
at nosphere which, by itself or in conbination with other odors,
is or may be harnful or injurious to human health or welfare,
whi ch unreasonably interferes with the confortable use and
enjoynent of the life or property, or which creates a nui sance.”

23. Pursuant to the Draft Permt No. 0571005-004- AV,
Section I, facility-wide condition 3, the “permttee shall not
cause, suffer, allow, or permt the discharge of air pollutants
whi ch cause or contribute to an objectionable odor.” Thus, if
odor problens occur after the issuance of the permt, there is no
shield to enforcenent or permt revocation proceedi ngs.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is



RECOMVENDED t hat the Fl orida Departnent of Environnental
Protection enter a Final Order granting Southeast Ol’s
Application for Title V Air Operation Permt for the fiberglass
| ay-up and abrasive blasting facility, wth the conditions
included in the Decenber 13, 1996, Draft Permt with conditions.

DONE AND ENTERED this 6th day of August, 1997, in

Tal | ahassee, Leon County, Florida.

Rl CHARD HI XSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of August, 1997.

COPI ES FURNI SHED

David M Carr, Esquire
600 East Madi son Street
Tanpa, Florida 33602

Richard E. Fee, Esquire
Gant her and Fee, P. A

101 East Kennedy Boul evard
Barnett Plaza, Suite 1030
Tanpa, Florida 33602

Sara M Fotopul os, Esquire

Vernon R \Wagner, Esquire

Hi | | sborough County Environnenta
Protecti on Conm ssi on

1900 9th Avenue

Tanpa, Florida 33605
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Perry Odom General Counse
Departnent of Environnental Protection
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399

Janes Reina, pro se
9947 Fowl er Avenue
Thonot osassa, Florida 33592

Angelo M Reina, pro se
Nancy C. Reina, pro se

9949 Fow er Avenue

Thonot osassa, Florida 33592

Hel en Reina, pro se
9951 Fowl er Avenue
Thonot osassa, Florida 33592

Steve Quick, pro se
Betty Quick, pro se
9953 Fow er Avenue
Thonot osassa, Florida 33592

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Reconmmended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |
issue the Final Order in this case.

11



